[image: image1.jpg]OAS

Voe s

N

VIl Summit
of the Americas

MA-PERU-2018




2
- 5 -

SUMMIT IMPLEMENTATION REVIEW




OEA/Ser.E

GROUP (SIRG)







GRIC/O.1/INF.11/18/Rev.1
First Regular Meeting in 2018






8 February 2018
February 8 and 9, 2018







Original: Spanish 

Lima, Peru 








 

Conclusions of the Workshop of Experts

 “Governance and Institutions in the Infrastructure Sector”

Lima, February 7, 2018

The Workshop on “Governance and Institutions in the Infrastructure Sector” sponsored and organized by the CAF – Development Bank of Latin America, the Summits Secretariat of the OAS and with the Ministry of Foreign Affairs of Peru in its capacity as Chair of the Summits Process, was attended by delegations of the member states of the Summit Implementation Review Group (SIRG), the Joint Summit Working Group (JSWG) and expert panelists representing a series of institutions of the region involved in the sector, civil society, and the judiciary.
During the plenary conference, Mr. Eduardo Engel summarized the progress being made by a joint project between the CAF – Development Bank of Latin America and Espacio Público sobre Gobernanza y Corrupción en el Sector de Infraestructura [Public Forum on Governance and Corruption in the Infrastructure Sector], as part of a broader agenda by the CAF to deal with corruption prevention issues.
Within the framework of the three panels, it was discussed: (i) the importance of institutional capacities in the sector; (ii) aspects relating to monitoring and oversight mechanisms; and (iii) progress and challenges in justice systems.
A- Diagnostic assessment: governance problems and the cost of corruption in the infrastructure sector
According to the panelists, the region suffers from huge infrastructure deficiencies, both in services for the citizens (e.g., in water and sanitation) and in works needed to raise productivity (e.g., transportation, logistics, telecommunications, energy, etc.). Public investment in infrastructure is equivalent to around 2 to 3 percentage points of GDP (total investment is 1.5 percentage points higher, if private investment is added). There is a widespread consensus that this level of investment in infrastructure is insufficient to overcome the deficits in a reasonable period of time.
Information on recent corruption cases reveals that the cost of corruption is greater than we thought: bribes average 30 percent of investment and in some cases may even be 50 percent. Adding to that the fact that many of these investments are over-sized, the costs of corruption are enormous. Apart from the size of the bribes, corruption detracts from the efficiency of investments in infrastructure (a worse selection of works, a worse execution, and a higher cost). This exacerbates the issue of the low level of investment and makes it vital to tackle the problem, not just as a matter of equity and justice but also because of the huge toll it takes on the productivity of the sector.
Participants stressed that the recent cases of corruption related to the infrastructure sector may be regarded as a great opportunity to introduce governance reforms in the sector to address the root causes of corruption and inefficiency in the use of public funds.
· On the one hand, there is a growing demand by an increasingly empowered civil society for concrete reforms that foster greater transparency.
· On the other, recent judicial investigations are generating very useful information about the modus operandi of corrupt organizations and about the institutional weaknesses they exploit to their own benefit. Those insights can be used to shape concrete proposals for improving governance of the sector.
The weak governance issues in the sector are manifested in a number of symptoms, including:  

· Poor project selection: Some of the projects approved are over-sized, excessively expensive, unnecessary or not a priority.
· Even when projects are well chosen, they tend to be too expensive and prone to recurrent delays.
· Existing infrastructure is poorly maintained and there is a bias in favor of new investments.
Among the root causes of these problems, it was singled out that:
· Political criteria takes precedence over economic and social criteria in decisions on infrastructure projects.
· There are design flaws and capacity shortcomings in the institutions responsible for managing sectoral processes. Improvements to sector governance in recent years have proved insufficient (a lot of attention is directed to the awarding of contracts, but contract monitoring and management are neglected).
These problems arise regardless of the way the provision of infrastructure is designed, be it public investment or investment by Public-Private Partnerships (PPP).
Public-Private Partnerships, especially, have gained ground in the region in the past 20 years, due to their potential advantages in terms of efficiency and better project selection:

· Greater efficiency, because they would make it possible to lower construction costs (due to shorter terms) and improve maintenance and operations.
· Better project selection, private enterprises have an incentive for weeding out bad projects because they take on part of the investment risk (the risk is shared, especially when market financing is involved).
In practice, these potential benefits have not materialized and, thanks to recent investigations into corruption cases, we know that this is mainly due to the recurrent renegotiations of contracts that reduce the original advantages in principle associated with projects designed in PPPs.
Project renegotiation is one of the principal problems that need to be resolved:
· Such renegotiations encourage the selection of less efficient enterprises with greater power to renegotiate.
· The option of being able to renegotiate reduces the incentive that private firms should have for weeding out bad projects.
· If officials are given broad discretionary powers, corruption is facilitated.
Principal lesson: Institutional weaknesses must be addressed through institutional investments. Novel forms of contract design are not enough to overcome them.
B- Scope for reforms and a few concrete suggestions
1. One idea put forward during the workshop was to boost the capacities of public bodies in the infrastructure sector with a view to ensure better project selection within a long-term planning framework based on economic and social criteria and better monitoring of contract management, over and beyond the awarding of the contract. Some specific areas that need to be look at:
a. Promoting the establishment of technical planning and project selection units.
b. Strengthening Offices of the Comptroller General and other central oversight bodies, guaranteeing them administrative and financial independence.
c. Promoting the establishment of a Superintendency or regulatory entity responsible for supervising fulfillment of contracts that would make it possible to separate planning and audit functions and thereby avoid conflicts of interest.
Other tasks suggested were:

d. Amending government procurement laws in such a way as to regulate contract renegotiation, clearly establishing the grounds warranting renegotiation and limiting its scope.
e. Improving information records of the performance of enterprises so as to facilitate the exclusion from bidding processes of companies convicted of offenses whether under domestic law or abroad.
f. Establishing independent, technically qualified panels responsible for reviewing and approving all contract renegotiations. 
g. Establishing conflict resolution mechanisms. 

2. Strengthening monitoring and oversight mechanisms. This requires fostering greater transparency with respect to public administration and supplementing the oversight performed by oversight bodies with the involvement of civil society and the media.
a. Publishing relevant and timely information regarding the management of public funds:
i. Posting on the organizations’ websites all infrastructure project plans for the next few years.
ii. Publishing detailed information on public works contracts if they are not public.
iii. Publishing detailed information regarding renegotiations of public works contracts.
iv. Publishing project monitoring and evaluation findings.
b. Supplementing top-down monitoring (by oversight bodies) with monitoring by the citizens, so as to enhance accountability. 

c. Fostering the participation of civil society organizations and of the community as a whole in the following up on, and auditing of, progress made with projects. Generating forums for interaction between the community, public bodies, and providers.
3. Ideas brought up for strengthening justice systems, facilitating their work, and promoting true autonomy included:
a. Guaranteeing the independence of the judiciary. Strengthening the enforcement of regulations regarding donations to campaign financing.
b. Promoting the judicial career service. Establishing public and transparent processes for selecting, promoting, and dismissing judges and public prosecutors, and for allocating cases.
c. Promoting cooperation among anti-corruption prosecutors both internally and under international cooperation agreements to facilitate the sharing of information – without the need for intervention by the Executive Branch.
d. Likewise, facilitating reciprocal judicial assistance.
e. Procedurally, regulating the application of legal instruments to facilitate progress in investigations:
i. Plea bargains that enable prosecutors to negotiate with defendants revealing information in exchange for reductions of their sentences (which in turn requires tougher sentences).
ii. Whistleblower protection mechanisms.
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